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11. Person or entity that libraries and ar-
chives may contact concerning the work’s
normal commercial exploitation or avail-
ability at a reasonable price:

O Name:

O Address:

[0 Telephone:

O Fax number (if any):

O E-mail address (if any):
Additional Content (OPTIONAL):

12. Original copyright registration number:

13. Additional information concerning the
work’s normal commercial exploitation or
availability at a reasonable price:

Declaration:

I declare under penalty of perjury under
the laws of the United States:

O that each work identified in this notice is
subject to normal commercial exploi-
tation.

0 that a copy or phonorecord of each work
identified in this notice is available at a
reasonable price.

Signature:

Date:

O Typed or printed name:
O Title:

APPENDIX B TO §201.39—REQUIRED FORMAT
FOR CONTINUATION SHEET

NLA CON
Page of Pages.

Continuation Sheet for NLA Notice to Li-
braries and Archives of Normal Commer-
cial Exploitation or Availability at Rea-
sonable Price

1. Title of the work (or, if untitled, a brief
description of the work): .

2. Type of work (e.g. music, motion pic-
ture, book, photograph, illustration, map,
article in a periodical, painting, sculpture,
sound recording, etc.): .

3. Edition, if any (e.g., first edition, second
edition, teacher’s edition) or version, if any
(e.g., orchestral arrangement, English trans-
lation of French text). If there is no informa-
tion available relating to the edition or
version of the work, the Notice should state,
“No information available’:

4. Copyright renewal registration number
(not required for foreign works restored
under 17 U.S.C. 104A):

Additional Content (OPTIONAL):

5. Original copyright registration number:

6. Additional information concerning the
work’s normal commercial exploitation or
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availability at a reasonable price:

[63 FR 71787, Dec. 30, 1998, as amended at 66
FR 34373, June 28, 2001; 71 FR 31092, June 1,
2006; 73 FR 37839, July 2, 2008; 78 FR 42874,
July 18, 2013; 82 FR 9359, Feb. 6, 2017]

§201.40 Exemptions to prohibition
against circumvention.

(a) General. This section prescribes
the classes of copyrighted works for
which the Librarian of Congress has de-
termined, pursuant to 17 TU.S.C.
1201(a)(1)(C) and (D), that noninfringing
uses by persons who are users of such
works are, or are likely to be, ad-
versely affected. The prohibition
against circumvention of technological
measures that control access to copy-
righted works set forth in 17 U.S.C.
1201(a)(1)(A) shall not apply to such
users of the prescribed classes of copy-
righted works.

(b) Classes of copyrighted works. Pur-
suant to the authority set forth in 17
U.S.C. 1201(a)(1)(C) and (D), and upon
the recommendation of the Register of
Copyrights, the Librarian has deter-
mined that the prohibition against cir-
cumvention of technological measures
that effectively control access to copy-
righted works set forth in 17 U.S.C.
1201(a)(1)(A) shall not apply to persons
who engage in noninfringing uses of
the following classes of copyrighted
works:

(1) Motion pictures (including tele-
vision shows and videos), as defined in
17 U.S.C. 101, where the motion picture
is lawfully made and acquired on a
DVD protected by the Content Scram-
ble System, on a Blu-ray disc protected
by the Advanced Access Content Sys-
tem, or via a digital transmission pro-
tected by a technological measure, and
the person engaging in circumvention
under paragraph (M)D)(E) and
(b)(1)(i1)(A) and (B) of this section rea-
sonably Dbelieves that non-circum-
venting alternatives are unable to
produce the required level of high-qual-
ity content, or the circumvention is
undertaken using screen-capture tech-
nology that appears to be offered to the
public as enabling the reproduction of
motion pictures after content has been
lawfully acquired and decrypted, where
circumvention is undertaken solely in
order to make use of short portions of
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the motion pictures in the following in-
stances:

(i) For the purpose of criticism or
comment:

(A) For use in documentary
filmmaking, or other films where the
motion picture clip is used in parody or
for its biographical or historically sig-
nificant nature;

(B) For use in noncommercial videos
(including videos produced for a paid
commission if the commissioning enti-
ty’s use is noncommercial); or

(C) For use in nonfiction multimedia
e-books.

(ii) For educational purposes:

(A) By college and university faculty
and students or kindergarten through
twelfth-grade (K-12) educators and stu-
dents (where the K-12 student is cir-
cumventing under the direct super-
vision of an educator), including of ac-
credited general educational develop-
ment (GED) programs, for the purpose
of criticism, comment, teaching, or
scholarship;

(B) By faculty of massive open online
courses (MOOCs) offered by accredited
nonprofit educational institutions to
officially enrolled students through on-
line platforms (which platforms them-
selves may be operated for profit), in
film studies or other courses requiring
close analysis of film and media ex-
cerpts, for the purpose of criticism or
comment, where the MOOC provider
through the online platform Ilimits
transmissions to the extent techno-
logically feasible to such officially en-
rolled students, institutes copyright
policies and provides copyright infor-
mational materials to faculty, stu-
dents, and relevant staff members, and
applies technological measures that
reasonably prevent unauthorized fur-
ther dissemination of a work in acces-
sible form to others or retention of the
work for longer than the course session
by recipients of a transmission through
the platform, as contemplated by 17
U.S.C. 110(2); or

(C) By educators and participants in
nonprofit digital and media literacy
programs offered by libraries, muse-
ums, and other nonprofit entities with
an educational mission, in the course
of face-to-face instructional activities,
for the purpose of criticism or com-
ment, except that such users may only
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circumvent using screen-capture tech-
nology that appears to be offered to the
public as enabling the reproduction of
motion pictures after content has been
lawfully acquired and decrypted.

(2)(1) Motion pictures (including tele-
vision shows and videos), as defined in
17 U.S.C. 101, where the motion picture
is lawfully acquired on a DVD pro-
tected by the Content Scramble Sys-
tem, on a Blu-ray disc protected by the
Advanced Access Content System, or
via a digital transmission protected by
a technological measure, where:

(A) Circumvention is undertaken by
a disability services office or other
unit of a kindergarten through twelfth-
grade educational institution, college,
or university engaged in and/or respon-
sible for the provision of accessibility
services to students, for the purpose of
adding captions and/or audio descrip-
tion to a motion picture to create an
accessible version as a necessary ac-
commodation for a student or students
with disabilities under an applicable
disability law, such as the Americans
With Disabilities Act, the Individuals
with Disabilities Education Act, or
Section 504 of the Rehabilitation Act;

(B) The educational institution unit
in paragraph (b)(2)(i)(A) of this section
has, after a reasonable effort, deter-
mined that an accessible version can-
not be obtained at a fair price or in a
timely manner; and

(C) The accessible versions are pro-
vided to students or educators and
stored by the educational institution
in a manner intended to reasonably
prevent unauthorized further dissemi-
nation of a work.

(ii) For purposes of this paragraph
(b)(2), ‘‘audio description’” means an
oral narration that provides an accu-
rate rendering of the motion picture.

(3) Literary works, distributed elec-
tronically, that are protected by tech-
nological measures that either prevent
the enabling of read-aloud
functionality or interfere with screen
readers or other applications or assist-
ive technologies:

(i) When a copy of such a work is law-
fully obtained by a blind or other per-
son with a disability, as such a person
is defined in 17 U.S.C. 121; provided,
however, that the rights owner is re-
munerated, as appropriate, for the
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price of the mainstream copy of the
work as made available to the general
public through customary channels; or

(ii) When such work is a nondramatic
literary work, lawfully obtained and
used by an authorized entity pursuant
to 17 U.S.C. 121.

(4) Literary works consisting of com-
pilations of data generated by medical
devices that are wholly or partially im-
planted in the body or by their cor-
responding personal monitoring sys-
tems, where such circumvention is un-
dertaken by a patient for the sole pur-
pose of lawfully accessing the data gen-
erated by his or her own device or mon-
itoring system and does not constitute
a violation of applicable law, including
without limitation the Health Insur-
ance Portability and Accountability
Act of 1996, the Computer Fraud and
Abuse Act of 1986 or regulations of the
Food and Drug Administration, and is
accomplished through the passive mon-
itoring of wireless transmissions that
are already being produced by such de-
vice or monitoring system.

(6) Computer programs that enable
the following types of lawfully ac-
quired wireless devices to connect to a
wireless telecommunications network,
when circumvention is undertaken
solely in order to connect to a wireless
telecommunications network and such
connection is authorized by the oper-
ator of such network:

(i) Wireless telephone handsets (i.e.,
cellphones);

(ii) All-purpose tablet computers;

(iii) Portable mobile connectivity de-
vices, such as mobile hotspots, remov-
able wireless broadband modems, and
similar devices; and

(iv) Wearable wireless devices de-
signed to be worn on the body, such as
smartwatches or fitness devices.

(6) Computer programs that enable
smartphones and portable all-purpose
mobile computing devices to execute
lawfully obtained software applica-
tions, where circumvention is accom-
plished for the sole purpose of enabling
interoperability of such applications
with computer programs on the
smartphone or device, or to permit re-
moval of software from the smartphone
or device. For purposes of this para-
graph (b)(6), a ‘‘portable all-purpose
mobile computing device” is a device
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that is primarily designed to run a
wide variety of programs rather than
for consumption of a particular type of
media content, is equipped with an op-
erating system primarily designed for
mobile use, and is intended to be car-
ried or worn by an individual.

(7) Computer programs that enable
smart televisions to execute lawfully
obtained software applications, where
circumvention is accomplished for the
sole purpose of enabling interoper-
ability of such applications with com-
puter programs on the smart tele-
vision.

(8) Computer programs that enable
voice assistant devices to execute law-
fully obtained software applications,
where circumvention is accomplished
for the sole purpose of enabling inter-
operability of such applications with
computer programs on the device, or to
permit removal of software from the
device, and is not accomplished for the
purpose of gaining unauthorized access
to other copyrighted works. For pur-
poses of this paragraph (b)(8), a ‘‘voice
assistant device” is a device that is pri-
marily designed to run a wide variety
of programs rather than for consump-
tion of a particular type of media con-
tent, is designed to take user input pri-
marily by voice, and is designed to be
installed in a home or office.

(9) Computer programs that are con-
tained in and control the functioning
of a lawfully acquired motorized land
vehicle such as a personal automobile,
commercial vehicle, or mechanized ag-
ricultural vehicle, except for programs
accessed through a separate subscrip-
tion service, when circumvention is a
necessary step to allow the diagnosis,
repair, or lawful modification of a vehi-
cle function, where such circumvention
does not constitute a violation of appli-
cable law, including without limitation
regulations promulgated by the De-
partment of Transportation or the En-
vironmental Protection Agency, and is
not accomplished for the purpose of
gaining unauthorized access to other
copyrighted works.

(10) Computer programs that are con-
tained in and control the functioning
of a lawfully acquired smartphone or
home appliance or home system, such
as a refrigerator, thermostat, HVAC, or
electrical system, when circumvention
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is a necessary step to allow the diag-
nosis, maintenance, or repair of such a
device or system, and is not accom-
plished for the purpose of gaining ac-
cess to other copyrighted works. For
purposes of this paragraph (b)(10):

(i) The ‘“maintenance’ of a device or
system is the servicing of the device or
system in order to make it work in ac-
cordance with its original specifica-
tions and any changes to those speci-
fications authorized for that device or
system; and

(ii) The ‘“‘repair’” of a device or sys-
tem is the restoring of the device or
system to the state of working in ac-
cordance with its original specifica-
tions and any changes to those speci-
fications authorized for that device or
system.

(11)(i) Computer programs, where the
circumvention is undertaken on a law-
fully acquired device or machine on
which the computer program operates,
or is undertaken on a computer, com-
puter system, or computer network on
which the computer program operates
with the authorization of the owner or
operator of such computer, computer
system, or computer network, solely
for the purpose of good-faith security
research and does not violate any ap-
plicable law, including without limita-
tion the Computer Fraud and Abuse
Act of 1986.

(ii) For purposes of this paragraph
(b)(11), ‘‘good-faith security research”
means accessing a computer program
solely for purposes of good-faith test-
ing, investigation, and/or correction of
a security flaw or vulnerability, where
such activity is carried out in an envi-
ronment designed to avoid any harm to
individuals or the public, and where
the information derived from the activ-
ity is used primarily to promote the se-
curity or safety of the class of devices
or machines on which the computer
program operates, or those who use
such devices or machines, and is not
used or maintained in a manner that
facilitates copyright infringement.

(12)(i) Video games in the form of
computer programs embodied in phys-
ical or downloaded formats that have
been lawfully acquired as complete
games, when the copyright owner or its
authorized representative has ceased to
provide access to an external computer
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server necessary to facilitate an au-
thentication process to enable
gameplay, solely for the purpose of:

(A) Permitting access to the video
game to allow copying and modifica-
tion of the computer program to re-
store access to the game for personal,
local gameplay on a personal computer
or video game console; or

(B) Permitting access to the video
game to allow copying and modifica-
tion of the computer program to re-
store access to the game on a personal
computer or video game console when
necessary to allow preservation of the
game in a playable form by an eligible
library, archives, or museum, where
such activities are carried out without
any purpose of direct or indirect com-
mercial advantage and the video game
is not distributed or made available
outside of the physical premises of the
eligible library, archives, or museum.

(ii) Video games in the form of com-
puter programs embodied in physical
or downloaded formats that have been
lawfully acquired as complete games,
that do not require access to an exter-
nal computer server for gameplay, and
that are no longer reasonably available
in the commercial marketplace, solely
for the purpose of preservation of the
game in a playable form by an eligible
library, archives, or museum, where
such activities are carried out without
any purpose of direct or indirect com-
mercial advantage and the video game
is not distributed or made available
outside of the physical premises of the
eligible library, archives, or museum.

(iii) Computer programs used to oper-
ate video game consoles solely to the
extent necessary for an eligible library,
archives, or museum to engage in the
preservation activities described in
paragraph (b)(12)(i)(B) or (b)(12)(ii) of
this section.

(iv) For purposes of this paragraph
(b)(12), the following definitions shall
apply:

(A) For purposes of paragraph
(b)(12)(1)(A) and (b)(12)(ii) of this sec-
tion, ‘‘complete games’” means video
games that can be played by users
without accessing or reproducing copy-
rightable content stored or previously
stored on an external computer server.

(B) For purposes of paragraph
(b)(12)(i)(B) of this section, ‘‘complete
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games’”’ means video games that meet
the definition in paragraph
(b)(12)(iv)(A) of this section, or that
consist of both a copy of a game in-
tended for a personal computer or
video game console and a copy of the
game’s code that was stored or pre-
viously stored on an external computer
server.

(C) ‘““Ceased to provide access’ means
that the copyright owner or its author-
ized representative has either issued an
affirmative statement indicating that
external server support for the video
game has ended and such support is in
fact no longer available or, alter-
natively, server support has been dis-
continued for a period of at least six
months; provided, however, that server
support has not since been restored.

(D) “Local gameplay”’ means
gameplay conducted on a personal
computer or video game console, or lo-
cally connected personal computers or
consoles, and not through an online
service or facility.

(E) A library, archives, or museum is
considered ‘‘eligible”” when the collec-
tions of the library, archives, or mu-
seum are open to the public and/or are
routinely made available to research-
ers who are not affiliated with the Ili-
brary, archives, or museum.

(13)(i) Computer programs, except
video games, that have been lawfully
acquired and that are no longer reason-
ably available in the commercial mar-
ketplace, solely for the purpose of law-
ful preservation of a computer pro-
gram, or of digital materials dependent
upon a computer program as a condi-
tion of access, by an eligible library,
archives, or museum, where such ac-
tivities are carried out without any
purpose of direct or indirect commer-
cial advantage and the program is not
distributed or made available outside
of the physical premises of the eligible
library, archives, or museum.

(ii) For purposes of the exemption in
paragraph (b)(13)(i) of this section, a li-
brary, archives, or museum is consid-
ered ‘‘eligible” if—

(A) The collections of the library, ar-
chives, or museum are open to the pub-
lic and/or are routinely made available
to researchers who are not affiliated
with the library, archives, or museum;
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(B) The library, archives, or museum
has a public service mission;

(C) The library, archives, or muse-
um’s trained staff or volunteers pro-
vide professional services normally as-
sociated with libraries, archives, or
museums;

(D) The collections of the library, ar-
chives, or museum are composed of
lawfully acquired and/or licensed mate-
rials; and

(E) The library, archives, or museum
implements reasonable digital security
measures as appropriate for the activi-
ties permitted by this paragraph
(b)(13).

(14) Computer programs that operate
3D printers that employ microchip-re-
liant technological measures to limit
the use of feedstock, when circumven-
tion is accomplished solely for the pur-
pose of using alternative feedstock and
not for the purpose of accessing design
software, design files, or proprietary
data.

(c) Persons who may initiate circumven-
tion. To the extent authorized under
paragraph (b) of this section, the cir-
cumvention of a technological measure
that restricts wireless telephone
handsets or other wireless devices from
connecting to a wireless telecommuni-
cations network may be initiated by
the owner of any such handset or other
device, by another person at the direc-
tion of the owner, or by a provider of a
commercial mobile radio service or a
commercial mobile data service at the
direction of such owner or other per-
son, solely in order to enable such
owner or a family member of such
owner to connect to a wireless tele-
communications network, when such
connection is authorized by the oper-
ator of such network.

[656 FR 64574, Oct. 27, 2000, as amended at 68
FR 62018, Oct. 31, 2003; 71 FR 68479, Nov. 27,
2006; 74 FR 55139, Oct. 27, 2009; 75 FR 43839,
July 27, 2010; 75 FR 47465, Aug. 6, 2010; 77 FR
65278, Oct. 26, 2012; 79 FR 50553, Aug. 25, 2014;
80 FR 65961, Oct. 28, 2015; 83 FR 54028, Oct. 26,
2018]

PART 202—PREREGISTRATION AND
REGISTRATION OF CLAIMS TO
COPYRIGHT

Sec.
202.1 Material not subject to copyright.
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